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at all, should be confined to the factual situation in which the pleader
after answering unequivocally fails to amend his complaint when
specifically given the opportunity.
ALLEN K. McCoRMICK

TRUSTS: THE TOTTEN TRUST IN FLORIDA
Seymour v. Seymour, 85 So.2d 726 (Fla. 1956)
Plaintiff's mother opened an account at a savings bank; the
signature card was filled in with her name and the words "in trust
for" followed by plaintiff's name. The mother made intermittent
deposits and withdrawals during her lifetime. At her death plaintiff petitioned for a decree declaring him entitled to the moneys
on deposit. On appeal from a decree directing that the account be
paid to the mother's administrator, HELD, if a decedent takes no
steps during his lifetime to rebut the presumption of the creation
of a trust arising from the deposit of funds in the depositor's name
in trust for another, the trust beneficiary is entitled to the proceeds
of the account.
The depositing of funds in a savings account in the name of
the depositor as trustee for another has resulted in a great deal
of litigation, and the decisions are in hopeless conflict. It has been
held that in the absence of evidence to the contrary there is an
inference that a present irrevocable trust is intended.' It has also
been held that there is no inference of a trust at all.2

In most of

the states in which the question has been decided, however, the
inference is that the depositor intended to create a tentative trust,
reserving the power to revoke it at any time. 3 This tentative trust
doctrine was first enunciated in the famous case of Matter of Totten,4 from which the doctrine derived its name.
'Rose v. Osborne, 133 Me. 497, 180 Ad. 315 (1935); Cazallis v. Ingraham, 119
Me.2 240, 110 Ad. 359 (1920).
Hogarth-Swann v. Steele, 294 Mass. 396, 2 N.E.2d 446 (1936); Mulloy v. Charlestown Five Cents Say. Bank, 285 Mass. 101, 188 N.E. 608 (1934); Cleveland v. Hampden Say. Bank, 182 Mass. 110, 65 N.E. 27 (1902).
1 3E.g., Kosloskye v. Cis, 70 Cal. App. 2d 174, 160 P.2d 565 (1945); Wilder v.
Howard, 188 Ga. 426, 4 S.E.2d 199 (1939); Walso v. Latterner, 140 Minn. 455, 168
N.W. 353 (1918); see also 1 Scorr, TRusTs §58.1 (2d ed. 1956).
4179 N.Y. 112, 125, 71 N.E. 748, 752 (1904) (dictum).
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Most courts that recognize the doctrine have held that the Totten
trust arises at the time of the deposit,5 despite some use of language
to the contrary. A determination of when the trust arises bears
importantly on the question of death tax liability and on a surviving wife's right to a marital share of the trust. For federal
estate tax purposes the Internal Revenue Code solves the problem by treating trusts having the incidents of the Totten trust as
testamentary transfers to be included in the depositor's gross estate.6 The surviving wife's interest is not so easily disposed of.
Decisions on the right of the surviving wife, when she elects to
take dower, to reach funds passing under a Totten trust are in a
state of great confusion. The New York courts, leaders in this
field, have changed their position several times. Some of the
earlier cases held that the wife of the deceased in claiming her
statutory share of his estate cannot include money deposited by
him as a Totten trust for another, either for purposes of calculating or collecting dower.7 More recent cases have allowed the surviving spouse to include such amounts in the decedent's estate
both to compute dower and to invade the trust to the extent necessary to make up the dower share.8
The whole question came up for review in Matter of Halpern.9
A man created four Totten trusts for his grandaughter and left
a will giving his remaining meager property to his wife. The wife,
as executrix and sole legatee, instituted a discovery proceeding to
bring the trusts into the estate of her deceased husband on the
theory that they were illusory. The surrogate held that the trusts
failed on that ground; the Appellate Division held that they failed
only to the extent to which resort to the deposit was necessary to
give the wife her statutory share, computed as though the balance
in the trust accounts had been part of the estate. The wife ap5E.g., Delaware Trust Co. v. FitzMaurice, 27 Del. Ch. 101, 31 A.2d 383 (Ch. 1943);
Wilder v. Howard, 188 Ga. 426, 4 S.E.2d 199 (1939); Hale v. Hale, 313 Ky. 344, 231
S.W.2d 2 (1950).
6See INT. REV. CODE OF 1954, § §2036, 2038; PROPOSrD U.S. TEAs. REG. §§20.2036,
20.2038 (1956).
7In the Matter of Schurer, 157 Misc. 573, 284 N.Y. Supp. 28 (Surr. Ct. 1935);
In the Matter of Clark, 149 Misc. 374, 268 N.Y. Supp. 253 (Surr. Ct. 1933).
BE.g., Pichurko v. Richardson, 107 N.Y.S.2d 365 (Sup. Ct. 1951); Steixner v.
Bowery Sav. Bank, 86 N.Y.S.2d 747 (Sup. Ct. 1949); Krause v. Krause, 285 N.Y. 27,
32 N.E.2d 779 (1941) (semble). For a cogent discussion of Krause see Application
of Halpern, 277 App. Div. 525, 100 N.Y.S.2d 894 (1st Dep't 1950).
9303 N.Y. 33, 100 N.E.2d 120 (1951).
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pealed; the Court of Appeals affirmed the Appellate Division's
holding, and refused to give the wife the balance of the funds in
the trusts.
Though the question was not before it, the court indicated
that it had no power to split a Totten trust and call part of it
illusory and part of it good, and that the widow would have received no part of the trusts had the cestui appealed.1 0 The Appellate Division's decree for invasion of the tentative trust only
in so far as is needed to provide the proportionate share of the
widow's dower seems preferable to a decree invalidating the entire
trust, or validating it entirely as the Court of Appeals would do.
The statutory policy that confers upon a widow the right to a substantial share of the husband's property should not be used to defeat his reasonable dispositive desires, but neither should the use
of what is essentially a testamentary device be permitted to defeat
the legislative grant of dower.
The settlor of a Totten trust has the use of the funds during
his life as freely as if they were not impressed with the trust.", It
has been held that creditors of the settlor may reach the deposit
both before and after his death, when all other funds are exhausted,
even though the trust was not created to defraud them.1 2 The deposit has also been applied to the payment of funeral and administration expenses of the depositor when his other property was insufficient for that purpose. 13 The settlor-depositor can revoke the
entire trust at any time during his lifetime by a manifestation of
his intention to do so.14 A withdrawal of the trust funds by the
depositor, 5 an inter vivos gift of the trust funds, 6 an attempt to
'oId. at 39, 100 N.E.2d at 123 (dictum). No reference was made by the court
to the cases cited in note 8 supra except for Krause v. Krause, which was cited
only to sustain the "illusory" aspect of the trusts; the cases would appear to be
overruled by implication.

"See note 5 supra.
2In the Matter of Reich, 146 Misc. 616, 262 N.Y. Supp. 623 (Sur. Ct. 1933);
Beakes Dairy Co. v. Berns, 128 App. Div. 137, 112 N.Y. Supp. 529 (2d Dep't 1908);

Banca D' Italia & Trust Co. v. Giordano, 154 Pa. Super. 452, 36 A.2d 242 (1944); see
also RESTATEMENT, TRusrs §58 (1935).
13In the Matter of Terry, 203 Misc. 372, 116 N.Y.S.2d 720 (Surr. Ct. 1952); see
In the Matter of Reich, 146 Misc. 616, 262 N.Y. Supp. 623 (Surn. Ct. 1933).
'4Bearinger's Estate, 336 Pa. 253, 9 A.2d 342 (1939).
"5In the Matter of Palyo, 187 Misc. 884, 887, 62 N.Y.S.2d 394, 397 (Sup. Ct. 1946)

(dictum).
6

1In the Matter of Kiley, 197 Misc. 34, 94 N.Y.S.2d 64 (Sur. Ct. 1949) (semble).
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withdraw the funds although not actually completed because of a
sixty-day notice requirement,'- a written or oral declaration of the
depositor,18 a change in the form of deposit,19 and a subsequent inconsistent will,20 have all been held to be such a manifestation. An

automatic revocation occurs if the trust beneficiary dies during the
depositor's life.2 1 The obvious conflict of these statements with
the position that the trust arises at the time of the deposit has
rendered attempts to classify the tentative trust as either inter vivos
or testamentary totally futile.
Since 1931 Florida has had a statute22 which provides that,
whenever a deposit is made in a bank by one person in trust for
another and no further notice of the trust is given to the bank,
the bank may pay the deposit to the named beneficiary on the
death of the trustee. As pointed out in the principal case, 23 the
Florida banking laws, of which the statute is a part, were designed
primarily to regulate the banks and thus are not conclusive of the
ownership of the account in question. Though the decision is based
on the common law, this statute may have influenced the Court
in reaching its conclusion.
Bank accounts carrying the names of persons other than the depositor have become increasingly common in recent years. They
are often employed by persons with small estates who believe that
it is possible in this manner to effectuate a testamentary disposition
without the expense of will drafting or the delay of probate proceedings.24 There is no strong objection to such "poor man's
wills," since the depositor's intent is effectuated in most cases, the
amount involved is usually small and easy to identify, and there is
little danger of the assertion of fraudulent claims. The Florida
Court has taken a desirable stand by its unequivocal adoption of
the Totten trust doctrine. This device dispenses with the formali'-Rush v. South Brooklyn Say. Institution, 65 Misc. 66, 119 N.Y. Supp. 726 (Sup.
Ct. 1909).

lSRodgers Estate, 374 Pa. 246, 97 A.2d 789 (1953).
-5In the Matter of Totten, 179 N.Y. 112, 71 N.E. 748 (1904).
2OBrucks v. Home Federal Say. & Loan Ass'n., 36 Cal.2d 845, 228 P.2d 545 (1951).
21

1n

the Matter of Vaughan, 145 Misc. 332, 260 N.Y. Supp. 197 (Surr. Ct. 1932).
§659.30 (1955).

22FLA. STAT.

727 (dictum).
See Eschen v. Steers, 10 F.2d 739 (8th Cir. 1926); Phoenix Title & Trust Co. v.
King, 58 Ariz. 477, 121 P.2d 429 (1942); Menger v. Otero County State Bank, 44
N.M. 82, 98 P.2d 834 (1940).
23At
24
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ties of a will and probate proceedings that are so oppressive to the
beneficiaries of small estates. Because of its manifest practical justifications and in spite of the many theoretical objections to the doctrine, it marks a forward step in the process of shaping the law to
the habits of man.
ARTHUR E. ROBERTS

https://scholarship.law.ufl.edu/flr/vol10/iss2/9

6

